STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

THE CH LDREN S TRUST OF M AM -
DADE COUNTY,
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VS. Case No. 05-2429

DEPARTMENT OF MANAGEMENT
SERVI CES, DI VI SI ON OF
RETI REMENT,

Respondent .
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RECOVMENDED ORDER

This cause cane for formal hearing on January 17, 2006, in
Tal | ahassee, Florida, before Adm nistrative Law Judge C aude B
Arrington of the Division of Adm nistrative Hearings (DOAH).

APPEARANCES

For Petitioner: Maria Arista-Volsky, Esquire
M am -Dade County Attorney’'s O fice
111 Northwest 1st Street, 27th Fl oor
Mam , Florida 33128

For Respondent: Robert B. Button, Esquire
Depart nent of Managenent Services
4050 Espl anade Way, Suite 160
Tal | ahassee, Florida 32399-0950

STATEMENT OF THE | SSUES

Whet her Petitioner was eligible for nmenbership in the

Florida Retirenment System (FRS) during the effective dates of



the Client Service Agreenent (Agreenent) between Petitioner and
ADP Tot al Source Services, Inc. (Total Source).?

Whet her Respondent is estopped to deny Petitioner’s request
to purchase retirenent credit for the subject enployees during
the seven-nonth period during which the Agreenent was in effect.

PRELI M NARY STATEMENT

The Children’s Trust (TCT) is a duly-created independent
special district in Mam -Dade County, Florida. Between
Cctober 1, 2003, and May 1, 2004, the Agreenent was in effect
bet ween Petitioner and Total Source. Respondent’s Division of
Retirement (DOR) determ ned, based on the terns of the
Agreenent, that during the effective period of the Agreenent,

t he enpl oyees who provided services to TCT were, at a m ni num
co-enpl oyees of Petitioner and Total Source. Because Tot al Source
is not an entity that is entitled to nenbership in FRS
Respondent rul ed the subject enployees to be ineligible for
menbership in FRS. Based on that determ nation, TCT term nated
the Agreenment with Total Source and entered into a simlar, but
nore narrowy drafted, agreenent wi th another conpany

(Al phaStaff)? to provide hunman resources services to TCT.

Foll owi ng the term nation of the Agreenent, Respondent

determ ned that TCT' s enpl oyees were entitled to nenbership in
FRS. TCT thereafter requested that it be permtted to purchase

retirenent credit for its workforce for the tine the workforce



provi ded services to TCT during the effective period of the
Agreenent. Respondent denied that request, which TCT tinely
chall enged. The nmatter was forwarded to DOAH where it was
assi gned DOAH Case No. 05-2429, and this proceeding foll owed.

At the hearing, Mdesto Abety, president and Chi ef
Executive O ficer of TCT, testified on behalf of TCT. Cathy
Smth, Bureau Chief of Respondent’s Bureau of Enroll nment and
Contributions, testified on behalf of the Respondent. The
parties jointly introduced 17 Exhi bits, which included the
deposition of M guel Maseda, General Manager for Total Source and
t he Agreenment (Joint Exhibit 6). The exhibits offered at the
heari ng were accepted into evidence. Prior to the hearing, the
parties stipulated to 23 Findings of Fact, which are recited
belowin slightly edited formin paragraphs 1-23.

A Transcript of the hearing was filed January 27, 2006.
Both parties filed Proposed Reconmended Orders, which have been
dul y- consi dered by the undersigned in the preparation of this
Recommended Order.

FI NDI NGS OF FACT

1. TCT is an independent special taxing district of I|ocal
governnent established pursuant to Section 1.01(A)(11) of the
M am -Dade County Honme Rule Charter; Odinance No. 02-247,
Sections 1-11 (adopted Decenber 3, 2002); and Section 125.901,

Florida Statutes, et. seq., for the provision of children’s



services. TCT is devoted to funding “inprovenents for the
children of Mam -Dade County in the areas of health, safety,
parental responsibility, community responsibility and ot her
necessary and inportant services.” M am -Dade County Code Art.
Clll, 88 2-1521-2-1531.

2. Oher special taxing districts for services in the
State of Florida participate in the FRS.

3. On July 23, 2003, officials from TCT contacted DOR to
comuni cate TCT's desire to participate in FRS and request
instructions on howto enroll its enployees for FRS retirenent
benefits.

4. On July 24, 2003, Ms. Smith, acting in her capacity as
a benefits adm ni strator enployed by Respondent, forwarded to
TCT an FRS nenbershi p package which included a Resol ution
relating to FRS nmenbership to be approved by TCT's Board and two
acconpanyi ng FRS Agreenents.

5. On July 30, 2003, Resolution #2003-01, Resol ution
Rel ating to Menbership into the FRS, was adopted by TCT' s Board.

6. On Septenber 1, 2003, after receiving TCI's Notice of
Enpl oyer Identification Nunber fromthe Internal Revenue Service
on August 27, 2003, M. Abety, in his capacity as the president
and CEO of TCT, signed the two FRS Agreenents.

7. On Septenber 9, 2003, M. Abety sent a letter to

Ms. Smith enclosing the two FRS Agreenents, TCT's Resol ution



Rel ating to Menbership into the FRS, and the I RS Notice of
Enpl oyer Identification Nunber, fully expecting that FRS
coverage would be initiated on Qctober 1, 2003.

8. M. Abety again corresponded with Ms. Smith on
Septenber 17, 2003, to advise that TCT would nake its retirenent
contributions to FRS by check and asked if FRS preferred bi-
weekly or nonthly paynents.

9. On Septenber 5, TCT entered into the Agreenment with
Tot al Source to provide TCT with payroll, health insurance, life
i nsurance, short and long-termdisability insurance, and dent al
and vi sion coverage.

10. Total Source did not provide TCT enpl oyees with any
retirement benefits.

11. After reviewing TCT's Agreenent with Total Source, FRS
advi sed TCT on Septenber 23, 2003, that because it appeared the
enpl oyees covered under the Agreenent woul d be under the control
and direction of Total Source, they were enpl oyees of a private
conpany and thus ineligible for FRS benefits.

12. Foll owi ng Respondent’s denial of participation in FRS
TCT began the process of entering into a new agreenent for the
provi sion of personnel services with a vendor other than
Tot al Source. On February 18, 2004, TCT emailed DOR a new
proposed agreenent between TCT and Al phaStaff for the provision

of payroll, insurance and other human resources services in



order to determine if the agreement would pernmit FRS benefits to
begin for TCT enpl oyees.

13. On April 20, 2004, FRS determ ned that the agreenent
bet ween TCT and Al phaStaff woul d not bar the workforce of TCT
fromparticipating in FRS because Al phaStaff provided only
“routine personnel services” to TCT.® After approving the
agreenent between TCT and Al phaStaff, DOR accepted TCT as an FRS
menber effective May 1, 2004.

14. On April 22, 2004, TCT transmtted to DOR the County
Ordi nance creating TCT, two FRS Agreenents, a Resol ution
Rel ating to Menbership in FRS, TCT' s federal enployer tax
identification nunber, and a notification that a fully executed
agreenent between TCT and Al phaStaff woul d be forwarded on
April 26, 2004. The two FRS Agreenents, the Resolution, and the
enpl oyer tax identification nunber were identical to those sent
to FRS in Septenber 2003. The agreenent between TCT and
Al phaStaff that had been approved by FRS was fully executed on
April 26, 2004.

15. On April 29, 2004, DOR signed and approved the FRS
Agreenent to commence FRS benefits effective May 1, 2004.

16. Per letter dated May 7, 2004, DOR advi sed TCT that
“since your agency did not qualify for FRS nenbership until
May 1, 2004, past service cannot be purchased prior to the

anendnent date.”



17. Per letter dated May 27, 2004, M. Abety requested the
FRS effective date be changed to Cctober 1, 2003.

18. Throughout the period TCT attenpted to secure FRS
menbership. TCT did not participate in any other retirenent
plan. After being inforned in Septenber 2003 that its contract
wi th Total Source precluded participation in FRS, TCT was engaged
in the process of entering into an agreenent for personne
services that DOR woul d find acceptabl e.

19. On June 23, 2004, TCT received notice of a fina
agency action fromDOR in which DOR rejected TCT's request to
purchase past service and advised TCT of its appeal rights.

20. TCT filed its Petition to review final agency action
requesting an evidentiary proceeding on July 15, 2004.

21. Past FRS benefits are being requested for the seven-
nmont h period begi nning Cctober 1, 2003 and ending May 1, 2004.

22. The 18 TCT enpl oyees affected are:*

Modesto E. Abety
Lilia R Abril
Em |y Cardenas
Dwi ght Dani e
Robin J. Dougl as
David C. Freenan
Li sete Fuertes
K. Lori Hanson
Andrea Harris
Char eka Hawes
Christine Muriel Jeanty
Jolie C. Jerry
Jean S. Logan
Susan B. Marian
Eric R Pinzon



D ana Ragbeer
Debor ah Robi nson
Margaret L. Santiago

23. The six enployees who are vested in the FRS are:

Modesto E. Abety
Dwi ght Dani e
Andrea Harris
Jolie C. Jerry

Di ana Ragbeer
Debor ah Robi nson.

24. Total Source is a licensed enpl oyee | easing conpany
under Part XI of Chapter 468, Florida Statutes. “Enployee
| easing” is defined by Section 468.520(4), Florida Statutes, as
being “. . . an arrangenent whereby a | easi ng conpany assigns
its enployees to a client and allocates the direction and

control over the | eased enpl oyees between the | easi ng conpany

and the client. "o

25. TCT is referred to as the “client” in the Agreenent
bet ween Tot al Source and TCT.

26. Section (1) of the Agreenent, styled “The Parties
Rel ati onshi p,” provides as foll ows:

The parties intend to create an
arrangenment so that Total Source, as the
Pr of essi onal Enpl oyer Organi zation (PEO),
can provi de human resource services to
Client. As provided by the Florida
| egi sl ature, Total Source shall have
sufficient authority so as to maintain a
right of direction and control over Wrksite
Enpl oyees (defined in Section 2) assigned to
Client’s location, and shall retain the
authority to hire, termnate, discipline,
and reassign Wrksite Enployees. dient



shal I, however, retain sufficient direction
and control over the Wrksite Enpl oyees as
is necessary to conduct Client’s business
and wi t hout which Cient would be unable to
conduct its business, discharge any
fiduciary responsibility that it may have,
or comply wth an applicable licensure,

regul atory, or statutory requirenent of
Client. Such authority maintained by Cient
shall include the right to accept or cance

t he assignment of any Wirksite Enpl oyee.
Additionally, Cient shall have sol e and
excl usive control over the day to day job
duties of Wrksite Enpl oyees and over the
job site at which, or fromwhich, Wrksite
Enpl oyees performtheir services. dient
expressly absol ves Total Source of liability
which results fromcontrol over the Wrksite
Enpl oyee’ s day-to-day job duties and the job
site at which, or fromwhich, Wrksite

Enpl oyees performtheir services. Further,
Client retains full responsibility for its
busi ness products and services, worksite
prem ses, property, and any actions by an
third party, contractor, independent
contractor or non-Wrksite Enployee. dient
acknow edges that Total Source has the right
to retain and reassign a Wrksite Enpl oyee
who has been terminated by Cient.

27. Section 2 of the Agreenent, styled “Total Source
Rel ati onship to the Wrksite Enpl oyees,” provides as foll ows:

The term “Wrksite Enpl oyees” neans
i ndi vidual s hired by Total Source, assigned
to Cient’s worksite, after the individuals
[ have] satisfactorily conpleted Total Source
pr e- enpl oynent paperwork [and] background
screens as necessary. Client agrees to
submt to Total Source the conpleted
Tot al Sour ce pre-enpl oynent paperwork no
| ater than two (2) business days after the
Client selects the person for enpl oynent.
The term excludes 1) those enpl oyees hired
by Tot al Source to perform services for
Tot al Source and not assigned to any Cient



Wrksite (i.e., Total Source Corporate

Enpl oyees), and 2) | ndependent contractors
or individuals who may be providi ng services
to Cient through any other arrangenent
entered into solely by Cient. Total Source
will notify all Wrksite Enployees in
witing about the PEO arrangenent at the
begi nning and end of this Agreenent. During
the Agreenent, both Cient and Total Source
wi |l employ each Wirksite Enpl oyee. This
Agr eenent does not change the underlying
enpl oynent rel ati onship between any Wrksite
Enpl oyee and Client that existed prior to or
may be created after the Effective Date.
Further, this Agreenment does not create any
rights for any Worksite Enpl oyee that did
not previously exist (e.g., creating an

enpl oynent contract with the Wrksite

Enpl oyee) .

28. In Section 5(F) of the Agreenent, the parties
acknow edge that the Cient exercises control over the prinmary
ternms and conditions of enploynent for the subject enployees.

29. Mguel Masedo was the General Manager for the
Sout heastern operations for Total Source when it entered into the
Agreenment with TCT. M. ©Msedo did not negotiate the Agreenent
bet ween his conpany and TCT, but he did sign the Agreenent, and
he testified as to the manner in which his conpany operated with
TCT.

30. M. Masedo’'s deposition was admtted as Joint
Exhibit 17. On page 22, beginning at line 12, the foll ow ng
Questions from Ms. Arista-Vol sky and Answers from M. Masedo

appear:

10



Q Okay. Earlier you told me and we
di scussed that The Trust enpl oyees in fact
were hired by The Trust before they
contracted with your services, correct?

A Yes.

Q So basically when they entered into
this contract and were put on the payrol
for the purposes of payroll processing,
that’s when you nmake the determ nation, or
you' re saying that they becanme . . . [sic]

A. W actually hired theminto ADP
Tot al Source, they signed new docunentati on,
| -9s, W4s, they gave us their enpl oynent
information, so we literally hired them on
to ADP Total Source.[ ]

31. Onh page 23, beginning at line 13, the follow ng
Questions from Ms. Arista-Vol sky and Answers from M. Masedo

appear:

Q And the Cient Services Agreenent did
not change the underlying enpl oynent
rel ationship between The Trust and its
enpl oyees; correct?

A. \What the Cient Services Agreenent did
was it defined us as another enpl oyer for
t hese enpl oyees, so we are under a co-
enpl oynent rel ati onship, so certain
enpl oynent responsibilities would have been
the responsibilities of The Trust and woul d
have remai ned, and ot her enpl oynent
responsi bilities woul d have transferred over
to ADP Tot al Source.

32. Total Source was the naned enpl oyer on each enpl oyee’s
W2 forns. For each subject enployee, Total Source also paid
social security taxes and provided workers’ conpensation
coverage. Total Source issued salary warrants to each enpl oyee.
These paynents were to be fromfunds TCT was required by the

Agreenent to pay to Total Source. Total Source was, by the terns

11



of the Agreenent, responsible for the paynment of the subject
enpl oyees even if TCT failed to nmake its required paynents to
Tot al Sour ce.

33. Although by the terns of the Agreenment, Total Source
had | egal authority to hire, supervise, and discipline the
subj ect enpl oyees, Total Source rarely exercised those rights in
dealing with a client and it did not do so in its dealings wth
TCT. Total Source never attenpted to control or run the affairs
of TCT. It never attenpted to exercise any direction or control
over M. Abety or any other subject enployee.

34. TCT initially recruited and hired all of the subject
enpl oyees.

35. At no time during the period at issue did a
Tot al Source corporate enployee cone to the TCT worksite for the
pur poses of supervising or nonitoring the activities of the
subj ect enployees. TCT controlled the daily activities of the
subj ect enployees at all tinmes relevant to this proceeding.

36. At all tines relevant to this proceeding, M. Abety
and his staff set the terns and conditions of enploynent for the
subj ect enpl oyees and supervised the day-to-day operations of
TCT.

37. At notine relevant to this proceeding did M. Abety,
acting on behalf of TCT, intend for Total Source to exercise any

control over the subject enployees. M. Abety intended only

12



t hat Tot al Source provide human resources services in the forms
of payroll services, worker’s conpensation coverage, and a
benefits package (excluding a retirenent plan).

38. M. Abety testified that he did not construe the
Agreenent as being a contract to | ease the subject enployees
from Total Source. Based on the findings that follow, it is
found that M. Abety knew or should have known that he was
entering into an enpl oyee | easi ng agreenent w th Tot al Source.
As set forth above, in the Agreenent, Total Source refers to
itself as a Professional Enployer Organization, which is a term
for an enpl oyee | easing conpany. The Agreenent provides that
Tot al Source shall have “. . . sufficient authority so as to
maintain a right of direction and control over Wrksite
Enpl oyees . . . and shall retain the authority to hire,
termnate, discipline, and reassign Wrksite Enployees. . . .~
Mor eover, in the final paragraph of the Agreenent, under the
headi ng of “Additional Cient Representation” the follow ng
appears:

“Client understands that, pursuant to
Florida law, it nmay not enter into a PEO
(sonetinmes referred to as an enpl oyee
| easing) agreenent with Total Source if
Client owes a current or prior PEO any noney
pursuant to any service agreenent which
exi sted between that current or prior PEO

and Cient, or if Cient owes a current or
prior insurer any prem um payments.

13



39. DOR denied TCT's request for past service because,
under the ternms of the Agreenent, and Part Xl of Chapter 468,
Florida Statutes, the subject enpl oyees appeared to be enpl oyees
of Total Source. In its letter dated June 23, 2004, wth the
style of “Final Agency Action”, DOR advised M. Abety that TCT
“. . . joined the FRS effective May 1, 2004 and is ineligible to
purchase past service since prior to that date the enpl oyees
wer e enpl oyed by ADP Tot al Source Services, Inc., a private
conpany.”

40. Wiile the Agreenent was in effect, the subject
enpl oyees were enpl oyees of both TCT and Tot al Source for certain
pur poses. Under the Agreenent between Total Source and TCT,

Tot al Source and TCT were dual or joint enployers. There was a
co-enpl oynment rel ationship.

41. DOR agrees that TCT and Total Source were co-enpl oyers
or joint enployers. |In paragraph 25 of its Proposed Recommended
Order, DOR submitted the proposed finding of fact that during
the effective dates of the Agreenent, the subject enployees were
“. . . dual or joint enployers. There [was] a co-enpl oynent
arrangenent.” I n paragraph 53 of its Proposed Recommended
Order, DOR proposed the follow ng concl usion of |aw

53. However, the totality of the evidence
establ i shes that Total Source and Children’s
Trust are, as M. Masedo testified, ‘under a

co-enpl oynent relationship.” Children’s
Trust and Total Source were inextricably

14



| i nked as co-enployers, or joint or dual
enpl oyers. They both shared attri butes of
bei ng an ‘ enpl oyer.’

42. Prior to entering into the Agreenent, staff of TCT
contacted staff of DOR to inquire what needed to be done for TCT
enpl oyees to becone nenbers of the FRS. DOR staff advised that
a nenbershi p package woul d be nmail ed and that the TCT enpl oyees
woul d becone part of the FRS after the nenbership package was
processed. For service perfornmed by TCT enpl oyees prior to the
date TCT becane part of the FRS, DOR staff advised that TCT
enpl oyees coul d purchase credit for that prior service period if
TCT did not participate in another retirenment plan.

43. TCT maintains that the information provided by DOR
staff that TCT could participate in FRS as |long as TCT did not
participate in another retirement plan was m sl eading. TCT
further maintains that it detrinentally relied on that
m sl eadi ng i nformati on from DOR and that DOR shoul d be estopped
to deny the right to purchase credit for the seven-nonth period
at issue in this proceeding.

44, TCT did not disclose to DOR that they were
contenplating entering into the Agreenent with Total Source prior
to doing so. Consequently, DOR had no reason to discuss with
TCT its position that the Agreenent woul d preclude TCT s
menbership in FRS. DOR staff gave TCT staff accurate advice

based on the information provided to DOR by TCT.

15



45. TCT woul d not have executed the Agreenent had it known
that the terns of the Agreenent would disqualify it from
menbership in FRS. Most of the subject enployees were initially
recruited by TCT because they were experienced governnent
enpl oyees. It was inportant to TCT fromits inception that its
enpl oyees continue to be eligible for FRS benefits.

46. TCT nmade diligent efforts to |locate a suitable human
resources provider to replace Total Source after it |earned from
DOR that the terns of the Agreenent disqualified the subject
enpl oyees from nmenbership in FRS. It took TCT alnost the entire
seven-nonth period at issue in this proceeding to |ocate the
repl acement provider (Al phaStaff).

CONCLUSI ONS OF LAW

47. The Division of Admi nistrative Hearings has
jurisdiction over the subject matter parties to this case
pursuant to Sections 120.569 and 120.57(1), Florida Statutes.

48. In adm nistrative proceedi ngs, the standard of proof

is a preponderance of evidence. Agrico Chenical Co. v.

Departnent of Environnmental Regul ation, 265 So. 2d 759 at 763

(Fla. 1st DCA 1979), rev. denied, 376 So.2d 74. The
preponder ance of the evidence standard requires proof by "the

greater weight of the evidence," Black's Law Dictionary 1201

(7th ed. 1999), or evidence that "nore likely than not" tends to

prove a certain proposition. See Goss v. Lyons, 763 So. 2d

16



276, 289 n.1 (Fla. 2000)(relying on Anerican Tobacco Co. v.

State, 697 So. 2d 1249, 1254 (Fla. 4th DCA 1997) quoting

Bourjaily v. United States, 483 U S 171, 175 (1987)).

49. The burden of going forward and the burden of
persuasion are on the party asserting the affirmative of the

issue. Balino v. Departnent of Health and Rehabilitative

Services, 348 So. 2d 349 (Fla. 1st DCA 1977), Departnent of

Transportation v. J.WC. Co., Inc., 396 So. 2d 778 (Fla. 1st DCA

1981). Accordingly, it is Petitioner's burden to denonstrate
its entitlenment to purchase past service for the subject
enpl oyees.

50. An agency’s interpretation of the statutes it is
required to enforce is entitled to deference unless the
interpretation contradicts the plain neaning of the statute, is

clearly erroneous, or is contrary to |law. See Level 3

Communi cations, LLC v. Jacobs, 841 So. 2d 447 (Fla. 2003) and

Gsorio v. Board of Professional Surveyors and Mappers, 898 So.

2d 188, (Fla. 5th DCA 2005).

51. Section 121.021(10), Florida Statutes, defines

“enpl oyer " :

"Enpl oyer” nmeans any agency, branch,
department, institution, university,
institution of higher education, or board of
the state, or any county agency, branch,
departnent, board, district school board, or
special district of the state, or any city
of the state which participates in the

17



system for the benefit of certain of its
enpl oyees, or a charter school or charter
techni cal career center that participates as
provided in s. 121.051(2)(d).

52. Total Source is a private corporation. It is not an
enpl oyer as that termis defined by Section 121.021(10), Florida
St at utes.

53. A special taxing district such as TCT can be an
“enmpl oyer” within the nmeaning of Section 121.021(10), Florida
Statutes, if the special taxing district has any enpl oyees. It
is axiomatic that to be an enployer, an entity has to have
enpl oyees.

54. Followi ng his review of the proposed Al phaSt af f
contract, Alberto L. Dom nguez, general counsel of the
Department of Managenent Services, wote to inform TCT Chi ef
Financial Oficer Joile C Jerry that the Al phaStaff contract
woul d be acceptable and that TCT woul d be eligible for
menbership in FRS following its execution. That letter, dated
April 20, 2004, and introduced as Exhibit 10, articulated DOR s
position as to the appropriate standard to determ ne whether an
enpl oyer- enpl oyee rel ati onship exists. That standard, which
provides, in part, as follows, has been accepted by the
under si gned

To participate in the Florida Retirenent
System (FRS), an enpl oyee nust work for an

FRS public enployer. (See 8§ 121.021(10),
(11), and 121.051, Fla. Stat.) The Division
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accepts that the Trust is an independent
special district and is eligible to
participate in the FRS. Under the ternms of
t he proposed Adm nistrative Services
Agreenent between the Trust and Al phaStaff,
Al phaStaff provides services limted to
payrol | processing, record keeping, fringe
benefits, human resources training, rel ated
personnel services, etc. It does not
exerci se direction and control of the
Children’ s Trust workforce.

The general principle is that direction
and control is the crucial test in
determ ni ng an enpl oyee-enpl oyer
relationship. (Berrier v. Associated
| ndemmity Conpany, 196 So. 2d 188 at 192
(Fla. 1940), Patton v. disson, 38 So. 2d
839 at 840 (Fla. 1949), G bney Auto Sal es v.
Cutchins, 97 So. 2d 145 (Fla. 3d DCA 1957),
Crawford v. Dept. of Mlitary Affairs, 412
So. 2d 449 (Fla. 5'" DCA 1982). Therefore,
because the Agreenent does not provide that
Al phaSt aff nay exercise control and
direction of the Children’s Trust enpl oyees,
or make hiring and firing decisions — the
usual requisites for finding and [sic]
enpl oyee- enpl oyer rel ationship — the
Children s Trust is the enpl oyer.

55. There is no doubt that the subject enployees were, at
all times relevant to this proceedi ng, providing val uable
governnental services to the public by virtue of their co-
enpl oyment with TCT and Total Source. |f these enpl oyees are
entitled to purchase past retirenent credit for the seven nonths
that the Agreenent was in effect, it nust be by virtue of their
enpl oynent with TCT, not their enploynent with Total Source.

56. Section 121.021(18), Florida Statutes, defines “past

servi ce”:
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“Past service” of any nenber, as provided
ins. 121.081(1), neans the nunber of years
and conpl ete nonths and any fractional part
of a nonth, recognized and credited by an
enpl oyer and approved by the adm ni strator,
during which the nenber was in the active
enpl oy of an enployer prior to his or her
date of participation.

57. Respondent correctly argues that there is no statutory

authority that enployee | easing conpani es are enpl oyers under
the FRS. It also correctly argues that there is no express

statutory authority to recogni ze co-enployers, or dual or joint

enpl oyers where one enployer is a public entity and the other is

a private enploying entity.

58. Respondent correctly construed the Agreenent, which
contains confusing and conflicting provisions. Respondent
correctly concluded that an enpl oyer-enpl oyee rel ati onship
exi sted between the subject enployees and Tot al Sour ce.
Respondent al so correctly concluded that Total Source is not an
agency whose enpl oyees are entitled to nmenbership in FRS by
virtue of their enploynment with Total Source. Respondent al so
correctly concluded that TCT had an enpl oyer-enpl oyee
relationship with the subject enpl oyees.

59. Respondent incorrectly concluded that said
rel ati onship between Tot al Source and t he subj ect enpl oyees

precluded TCT from nenbership in FRS. Petitioner established

that during the applicable period it was an agency as defined by
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statute, it had an enpl oyer - enpl oyee relationship with the
subj ect enpl oyees, and it was, consequently, entitled to
menbership in FRS as of Cctober 1, 2003. That is all the
statutory schenme requires.

60. To establish estoppel against the state, the clai mant

must prove:

(1) a representation by an agent of the
state as to a material fact that is contrary
to a later asserted position; (2) reasonable
reliance on the representation; and (3) a
change in position detrinmental to the party
cl ai m ng estoppel caused by the
representation and reliance thereon.

Harris v. Departnent of Admnistration, Div. of State Enpl oyees

Ins., 577 So. 2d 1363, 1366 (Fla. 1st DCA 1991). |In addition,
"rare and exceptional circunstances" nust be shown to exist.

See Sutron Corp. v. Lake County Water Authority, 870 So. 2d

930, 933 (Fla. 5th DCA 2004). As the court in Sutron Corp.

expl ai ned:

The cases in which [estoppel] has been
appl i ed agai nst a governnent agency invol ve
potentially severe econonic consequences to
t he person who relied on a governnent
agent's m sstatenent of fact, or situations
in which the conduct of the government was
unbear abl y egregi ous.

61. Petitioner did not prove that the doctrine of estoppel

shoul d be applied to the facts of this proceedi ng.
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RECOMVENDATI ON

Based upon the Findings of Fact and Conclusions of Law, it

RECOMVENDED t hat Respondent enter a Final Order providing
that TCT be granted nenbership in FRS effective Cctober 1, 2003,
and that it be permtted to purchase retirenent credit for the
subj ect enpl oyees for the seven-nonth period begi nning
Cctober 1, 2003, and ending April 30, 2004.

DONE AND ENTERED this 28th day of April, 2006, in

Tal | ahassee, Leon County, Florida.

b S

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 28th day of April, 2006.

ENDNOTES

" Ppetitioner in this proceeding is the Children's Trust, not

t he enpl oyees who will be inpacted by the Final Oder that wll
be entered. Petitioner has not asserted, on behalf of the

subj ect enpl oyees, any right to seek credit for the subject
period of time pursuant to the provisions of Section
121.081(1)(f), Florida Statutes. Al statutory references are
to Florida Statutes (2005).
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2/ This entity is also referred to at tines by the parties and

in some exhibits as Al phaStaffing.

3% This letter was admitted as Exhibit 10 and is discussed in
nore detail in a subsequent paragraph.

4 These 18 enployees will be subsequently referred to as the

subj ect enpl oyees.

® Section 469.520(4)(b), Florida Statutes, sets forth
exceptions to the definition that are not applicable to this
pr oceedi ng.

® Unfortunately, this paperwork was not introduced as an

exhi bit.

COPI ES FURNI SHED,

Robert B. Button, Esquire
Department of Managenent Services
4050 Espl anade Way, Suite 160

Tal | ahassee, Florida 32399-0950

Maria Arista-Vol sky, Esquire

M am - Dade County Attorney’s Ofice
111 Northwest 1st Street, 27th Fl oor
Mam , Florida 33128

Sar abet h Snuggs, Director

Di vision of Retirenent

Departnment of Managenent Services
Post O fice Box 9000

Tal | ahassee, Florida 32399-9000

Steven Ferst, Ceneral Counsel
Depart ment of Managenment Services
4050 Espl anade Way, Suite 160

Tal | ahassee, Florida 32399-0950
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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